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DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
ARBITRATION - MEDIATION SYMPOSIUM 2024

BEN THU BA VA CAC TAC DONG
VOI QUY TRINH TO TUNG TRONG TAI

THIRD PARTIES AND INFLUENCES ON ARBITRAL PROCEEDINGS

THONG TIN CHUOI SUKIEN

EVENT'S DETAILS

Hoi thao chuyén dé
Workshops
Hai thao chuyén dé 1] Workshop 1

Bién phap khan cap tam théi trong té tung trong tai va tac dong cta bén thi ba
Interim measures in arbitration and impacts of third parties

Hai thao chuyén dé 2 | Workshop 2

Thi hanh phan quyét trong tai va cac van dé phat sinh lién quan dén bén thi ba
The execution of arbitral award and issues arising from the third parties

Hai thao chuyén dé 3| Workshop 3

Hoa giai trong qua trinh giai quyét tai trong tai:

Vai tro cla bén thu ba trung lap va tac dong d6i véi viéc xi ly tranh chap
Mediation in arbitral proceedings:

Neutral third parties’roles and influences on resolving disputes

Dién dan thao luan
Closing Symposium

11.04 Hoan thién céac co ché vé bén tha ba, thuan Igi héa qua trinh té tung trong tai
) Completing the third parties’mechanisms for facilitating the arbitral proceedings
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DIEN BAN KHOA HOC VE TRONG TAI 2024
ARBITRATION SYMPOSIUM 2024

HOAN THIEN CAC CO CHE VE BEN THU BA

THUAN LGOI HOA QUA TRINH TO TUNG TRONG TAI

COMPLETING THE THIRD PARTIES' MECHANISMS FOR FACILITATING
THE ARBITRAL PROCEEDINGS

'D) 08h30 - 11h45 | 11/04/2024 @ Hoi truong A.1001, Trudng Dai hoc Luat TP. Hé Chi Minh
08:30 AM - 11:45 AM | 1T April, 2024 02 Nguyén T4t Thanh, Phudng 13, Quén 4, Thanh ph& Hé Chi Minh
Conference hall A.1001, HCMC University of Law
02 Nguyen Tat Thanh, Ward 13, District 4, Ho Chi Minh City

NOI DUNG TONG QUAN
v Overvie

Véi viéc xuat hién ngay cang nhiéu trong céac tranh chép tai trong tai, bén thd ba va cac tinh hudng phat sinh lién quan
dén chd thé nay dang 1a mot trong nhiing van dé nhan dudc nhiéu sy quan tam thai gian gan day. Qua qua trinh nghién cuu
va thuc tién kinh nghiém, rat nhiéu y kién déng gop vé viéc bé sung, cai thién co ché cho bén thi ba da dudc dua ra, déc
biét 1a khi Luat Trong tai Thuong mai 2010 dang trong giai doan diéu chinh. Nhan dién dugc tdm quan trong ctia quy dinh
néi trén, trong khudn khd Dién dan khoa hoc vé Trong tai - Hoa gidi nam 2024 (viét tat 1a "AMS 2024"), Trung tdm Trong tai
Qudc té Viét Nam (VIAC) da 1an lugt phdi hgp véi cac trudng: Trudng Dai hoc Luat TP. H6 Chi Minh (ULAW), Khoa Luét,
Trudng Kinh t&, Luat va Quan ly Nha nuéc (CELG-UEH), Trusng Bai hoc Kinh té - Luat, Bai hoc Quéc gia TP. H6 Chi Minh
(UEL)t8 chiic 03 Hoi thao chuyén dé vao thd S4u hang tuan, bt dau tir ngay 22/03/2024.

Nham cung c&p tdng hgp toan bd thong tin ddng thai md ra dién dan trao déi, thdo luan gilta cac chuyén gia uy tin, cé
chuyé&n mén va kinh nghiém lau nam trong linh vuc trong tai, VIAC phéi hgp cing ULAW té chic Dién dan khoa hoc vé
trong tai 2024 “Hoan thién cac co ché vé bén thir ba, thuan Igi héa qua trinh t& tung trong tai”. Day 1a su kién trong diém
va cling la su kién téng két ctia Chudi hoat dong AMS 2024.

With the increasing appearance in arbitration disputes, third parties and situations related to this subject have been
receiving considerable attention recently. Through research and practical experience, numerous contributions
regarding the addition and improvement of mechanisms for third parties have been made, especially as the Law on
Commercial Arbitration 2010 is in the process of being amended. Grasping this importance, within the framework of the
Arbitration - Mediation Symposium 2024 (AMS 2024), the Vietnam International Arbitration Centre (VIAC) has
sequentially collaborated with several universities training in Law in HCMC: Ho Chi Minh City University of Law (ULAW),
School of Law, College of Economics, Law and Government (CELG-UEH), University of Economics and Law, VNU - HCM
(UEL)to organize 03 Workshops on Fridays weekly, starting from 22/03/2024.

With the goal of providing a comprehensive synthesis of all information and opening a platform for exchange and
discussion among reputable experts with specialized and long-standing experience in the field of arbitration, VIAC in
collaboration with ULAW organizes the Arbitration Symposium on "Completing the third parties” mechanisms for
facilitating the arbitral proceedings”. This is the key event and also the final one that closes up the AMS 2024.



DAN DE CHUNG:

“BEN THU BA” TRONG QUY DINH PHAP LUAT VE TRONG TAI
TAI VIET NAM VA SU CAN THIET BO SUNG QUY BINH VE CHU THE NAY

KEYNOTE:
“THIRD PARTIES” PRESCRIBED IN ARBITRATION LEGISLATION IN VIETNAM

AND DEMANDS FOR SUPPLEMENTATING MECHANISMS FOR THE JOINDER OF THESE PERSON

PGS. TS. PHAM DUY NGHIA

Vién truéng Vién Nghién clu va Bao tao Trong tai Qudc té Viet Nam (VIART), Trong tai vién Trung tam
Trong tai Qudc té Viet Nam (VIAC)

ASSOC. PROF. DR. PHAM DUY NGHIA - Director of Vietnam Institute for International Arbitration
Research and Training (VIART), Arbitrator of Vietnam International Arbitration Centre (VIAC)

PHIEN THAO LUAN 1: DIEN BIEN CUA QUY TRINH TO TUNG TRONG TAI VA VAN DE LIEN
QUAN DEN BEN THU BA

PANEL DISCUSSION 1: DEVELOPMENT OF ARBITRAL PROCEEDINGS AND ISSUES RELATED TO
THIRD PARTIES

BIEU PHOI VIEN DIEN GIA
MODERATOR SPEAKERS

PGS. TS. PHAM DUY NGHIA LS. NGUYEN MANH DUNG LS. NGUYEN DUY LINH

Vién truéng Vién Nghién cuu va Bao tao Giam doc ADR Vietnam Chambers LLC, Trong tai Luat su thanh vién Céng ty Luat TNHH Quoe té
Trong tai Quéc té Viet Nam (VIART), vién VIAC Viét Nam (VILAF), Trong tai vién VIAC

B g tam Trong tal Quoc MR. NGUYEN MANH DZUNG - Director of ADR  MR. NGUYEN DUY LINH - Partner of Vietnam
tEViEt Nam {VIAC) Vietnam Chambers LLC, VIAC' Arbitrator International Law Firm (VILAF), VIACS Arbitrator

ASSOC. PROF. DR. PHAM DUY NGHIA -
Director of Vietnam Institute for
International Arbitration Research and
Training (VIART), Arbitrator of Vietnam
International Arbitration Centre (VIAC)

ONG DO QUGC PAT
Chanh Toa Kinh té Toa an nhan dan Thanh phé H6 Chi Minh

MR. DO QUOC DAT - Chief Justice of the Economic Court
of People’s Court of Ho Chi Minh City



PHIEN THAO LUAN 2: ¢0 CHE CHO BEN THU BA TRONG QUY TRINH TO TUNG TRONG TAI:
MO HINH QUGC TE VA TiNH KHA THI DO1 VI TRONG TAI TAI VIET NAM

PANEL DISCUSSION 2: MECHANISMS FOR THIRD PARTIES IN ARBITRATION: INTERNATIONAL
MODEL AND FEASIBILITY FOR ARBITRATION IN VIETNAM

BIEU PHOI VIEN
MODERATOR

PGS. TS. TRAN VIET DUNG
Pho Hiéu truéng Trudng Bai hoc Luat
Thanh phé H6 Chi Minh

ASSOC. PROF. DR. TRAN VIET DZUNG
- Vice Rector of HCMC University of Law

DIEN GIA
SPEAKERS

TS. LS. NGUYEN THI THU TRANG

Truéng phong Trong tai Dzungsrt & Associates
LILE.

DR. NGUYEN THI THU TRANG - Special
Arbitration Counsel of Dzungsrt & Associates
[LLE.

LS. EARL RIVERA-DOLERA
Luéat su, Trong tai vién

MS. EARL RIVERA-DOLERA - Counsel, Arbitrator

GS. SEBASTIEN MANCIAUX

Phé Khoa Luat, Bai hoc Burgundy (Bourgogne),
Thanh vién ctia CREDIMI

PROF. SEBASTIEN MANCIAUX - Vice Dean of
Law  Faculty,  University —of  Burgundy
(Bourgogne), Member of CREDIMI

LS. DO KHOI NGUYEN

Luat su thanh vién Cong ty Luat TNHH YKVN,
Trong tai vién VIAC

MR. DO KHOI NGUYEN - Partner of YKVN, VIAC's
Arbitrator
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Bén thw ba trong Phap luat trong tai
Viét Nam: Mot so goi y thao luan

Pham Duy Nghia

Giam dbc chwong trinh MPP,

Giang vién treong Chinh sach Cong va Quan ly Fulbright (Dai hoc Fulbright Viét Nam)
Trong tai vién Trung tdm Trong tai Quoc té Viét Nam

VIAC
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Mot s6 goi y thao luan

Dinh nghia bén thr ba va Gi¢i han khai niém Bén th& ba voi
nhi*ng ngwoi khac co thé tham gia té tung trong tai

Vi sao can quan tam t&i bén thir ba trong khi té tung trong
tai 1a khéng cong khai, vai vi du dién hinh

So khao quy dinh caa phap luat Viét Nam va thyc tién tai
VIAC, chién lwgc clia cac bén va cla Hoi dbng trong tai

Khoang tréng phap luat va giai phap can bang loi ich gitra

Nguyén tic trong tai & Loi ich clia bén thi ba

DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
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Gi&i han khai niém Bén thir ba

Khong dung nghia la Bén thir ba

Dinh nghia Bén thr ba theo nghia hep

Cac chi thé khac ngoai cac bén tranh chap bao gébm
chuyén gia, ngwdi lam ching, nhan vién cua cac bén,
cac td chirc giam dinh, cac dich vu hd tro ( téc ky, phién
dich), nhirng ngudi nay khong tham gia véi tw cach la
mot bén trong t6 tung trong tai.

Ngwoi tiép nhan nghia vu song khdng phai la mét bén
da ky Thoéa thuan trong tai, ho chi tiép nhan nghia vu clia
mot bén da ky Théa thuan trong tai trwéc do, sau khi tiép
nhan nghia vu ho trd thanh mot bén trong T tung trong
tai.

DIEN DAN THAO LUAN: HOAN THIEN CAC CO' CHE VE BEN THU BA, THUAN L'l HOA QUA TRINH TO TUNG TRONG TAI

Bén thir ba: Gdm trung gian thuwong mai, nha thau phu,
ngan hang bao lanh, cong ty me/cong ty con trong nhém
cong ty, va nhitng bén khac (lién danh d4u thau, cb dong,
nguoi thira ké...)

Pic trwng: Co6 loi ich lién quan téi qua trinh té tung, toi
ndi dung ban Phan quyét hodc qua trinh thi hanh ban
Phan quyét sau nay. Cac bén dé dwoc goi la Bén thir ba,
du ho khdng phai la bén da ky vao Thda thuan trong tai.

CLOSING SYMPOSUM: COMPLETING THE THIRD PARTIES’ MECHANISMS FOR FACILITATING THE ARBITRAL PROCEEDINGS

VIAC ¢
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Mét s6 vi du minh hoa tir thwe tién trong tai
«  Khdi kién Nha quan ly, khéi kién C6 dong va Céng ty
+ Nha thau phu trong Quan ly tai san

+ M@t bén lién danh trong D4u thau

* Ngan hang bdo lanh
+  Thiét ké- Thi cong-Chu dau tw

+ (Cong ty me-Cdng ty con
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ng xtr v&i loii ich cta bén thir ba

+ Bai toan cua cac bén: Trong qua trinh thwong Iwgng, luat sw cac
bén con ¢ nhiéu tw do. Song néu thwong lwgng bt thanh va cac
bén da day t&i T tung trong tai, quyén tw do nay bi gi¢i han dang
ké. Néu khong thé théa thuan, khong gian dé xem xét loi ich clia Bén
tht ba trong phap luat vé trong tai chac rang sé bi thu hep.

Bai todn cua HBTT: Lam thé nao dé xi ly théa déng, cong bang, vira gid
duoc giéi han cda Thdéa thuén trong tai, song ciing tinh t&i lgi ich thda
dang cta Bén thir ba, lam cho Phan quyét cong bang, kha di nhat dé thé
thuee thi, tranh kich hoat tranh kién lién mién v&i cac bén thitr ba, dé chinh
Ia mét thach thirc tiém an trong Tha tuc trong tai

DIEN DAN THAO LUAN: HOAN THIEN CAC CO' CHE VE BEN THU BA, THUAN L'l HOA QUA TRINH TO TUNG TRONG TAI
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Tham khao thém

* Richard Garnett (2022) Third Parties in International Commercial Arbitration:
Reframing the Debate, Melbourne Law School,
https://law.unimelb.edu.au/__data/assets/pdf_file/0003/4805049/04-Garnett-154.pdf

« Stavros L Brekoulakis (2011), Third Parties in International Commercial Arbitration,
Oxford University Press;

« Stavros L Brekoulakis (2009), The Relevance of the interest of Third Parties in
Arbitration: Taking a Closer Look at the Elephant in the Room, Penn State Law
Review (2009 Vol. 113:4

¢ Hussein Heari at all (2022) Third-party funding in International Arbitration,
https://globalarbitrationreview.com/guide/the-guide-ma-arbitration/4th-
edition/article/third-party-funding-in-international-arbitration
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Néu stra Luat Trong tai thwong mai: Co thé tham khao
Cac ly thuyét hau thuan cho sw tham gia ctiia Bén thr ba

1. Agency, thuyét vé dai dién, xem mét bén tranh tung nhw |a dai dién clia Bén Th ba,

2. Alter ego and veil piercing, thuyét vé lam dung hinh thirc céng ty, pha v& trach nhiém hiru han cta phap nhan,

w

chép 1an nhau.
Succession, thuyét ké thira, nhat la ké& thiva nghiia vu trong cac vu mua ban, sap nhap cang ty, trong thira ké,
Assignment or Subrogation, thuyét v& nghta vy thay thé, ddi khi bat budc,

Estopple, thuyét gia dinh, gia twéng Bén thir ba xem nhw ddng y v&i Thoa thuan trong tai,

N S O A

Implied Consent, thuyét cho rang Bén thir ba ngam dinh da ddng y v&i Thoa thuan trong tai.

DIEN DAN THAO LUAN: HOAN THIEN CAC CO' CHE VE BEN THU BA, THUAN L'l HOA QUA TRINH TO TUNG TRONG TAI
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Group of companies, thuyét vé cac nhém cong ty khi ma cong ty me s& hiru va thao tiing cac céng ty con hoic kiém soat

VIAC ¢
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THANK YOU

Pham Duy Nghia

Giam déc chuwong trinh MPP,
Giang vién trwong Chinh sach Céng va Quan ly Fulbright (Pai hoc Fulbright Viét Nam)
Trong tai vién Trung tam Trong tai Quéc té Viét Nam

PHIEN 1: DIEN BIEN CUA QUY TRINH TO TUNG TRONG TAI
VA VAN BE LIEN QUAN DEN BEN THU BA

* Thei gian: 09:15 - 10:15
* Noi dung:
+ VAn d& cung cap chirng clr va xac minh sy viéc tlr bén thir ba trong qua trinh t6 tung trong tai.
+ Y kién, yéu cau cla bén th ba trong qua trinh t6 tung trong tai va thwc tién giai quyét ctia Hoi ddng Trong
tai.
+ Hay phan quyét trong tai do yéu té bén thir ba: Thuc tién va chia sé tir géc dd Toa an.
+ Chuyén gia thao luan:
- Ong D5 Quéc Dat - Chanh Toa Kinh t& TAND TP. H Chi Minh.
+ LS. Nguyén Manh Diing - Giam déc ADR Vietnam Chambers LLC, TTV VIAC.
+ LS. Nguyén Duy Linh - Luat sw thanh vién VILAF, Trong tai vién VIAC.

10
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THAM LUAN

VAN DE CUNG CAP CHUNG CU
VA XAC MINH S VIEC TU’ BEN THU BA
TRONG QUA TRINH TO TUNG TRONG TAI

LS. NGUYEN MANH DUNG
Trong tai vién VIAC
Giam dbc ADR Vietnam Chambers LLC
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TOM TAT NOI DUNG TRINH BAY

n CO SO LY LUAN
o TIEU CHUAN QUOC TE
QUY DINH PHAP LUAT VIET NAM

THUC TIEN TRONG TAI

NHAN XET VA GIAI PHAP

‘ \g DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
. ARBITRATION — MEDIATION SYMPOSIUM 2024

3. NGHIEN CU'U CUA HOC GIA QUOC TE VE
NGUON CUA THAM QUYEN HDTT

Tham quyén dworc trao b&i cac bén Tham quyén dworc trao bi luat
Thoa thuan trong tai/ Luat noi giai quyét tranh chap
Dé trinh cla céac bén (Seat)

trong qua trinh té tung

Luat diéu chinh
2 | Thoa thuan trong tai

Quy t&c trong tai 3 Thoéng I& quéc té (soft law)

DIEN DAN THAO LUAN: HOAN THIEN CAC CO' CHE VE BEN THU BA, THUAN L'l HOA QUA TRINH TO TUNG TRONG TAI
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4. NGHIEN Ccl’U CUA HOC GIA QUOC TE VE CAC QUYEN CUA HDTT
Theo tac gia Redfern and Hunter trong Trong tai quéc té, Chwong 5 c6 néi Quyén han phd bién clia Hoi
ddng trong tai bao gém:

Xéac |ap quy trinh té tung trong tai

Xac dinh luat ap dung va dia diém trong tai

Xac dinh ngbén nglr trong tai

Yéu cAu cung cép tai liéu (document production)
Yéu cau sv trinh dién ctia nhan chirng

Yéu cau nhan chirng tuyén thé

Khao sat déi twong tranh chép (site visit/cargo inspection)
Chi dinh cac chuyén gia

9. Ap dung cac bién phap khan cap tam thoi

10. Yéu cau thuc hién bao lanh cho phi tdn trong tai
11. Quyén ap dung ché tai véi luat sw

© NGO hA DN =

Nigel Blackaby, Constantine Partasides QC & Alan Redfern, Martin Hunter, “Redfern and Hunter Trong tai quéc té”, NXB Pai hoc Oxford,
An ban (an thir 6 duoc NXB Thanh nién xudt ban ban dich tiéng Viét, Chuong 5, trang 412 - 430

0
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5. THAM QUYEN HDPTT THEO UNCITRAL SO SANH VO VIET NAM

LUAT MAU UNCITRAL LUAT TRONG TAI THUONG MAI
Luat Mau cho phép HDTT xac dinh cac quy tic vé Cac bén cé quy&n va nghia vu cung cép ching
thu thap va danh gia chirng ctv, tham van y kién ctr. Béng thoi, c6 quyén yéu cau HDTT thu thap
chuyén gia va yéu cau Toa an hd tro trong viéc chirng ct, trwng cu y kién chuyén gia va yéu cau
thu thap chirng ctr. toa an hé tro. (Didu 46 Luat TTTM)
(Bidu 19, 26, 27 Luat MAu UNCITRAL) Diém khac biét theo LTTTM Ia HDTT c6 thdm

quyén xac minh sw viéc (Diéu 45)

"
A - >
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6. DANH GIA CUA UNCITRAL VE
THAM QUYEN HDTT THEO LUAT VIET NAM

“64. Chwong 6 Luat Trong tai Thwong mai twong trng véi Chuwong Il va Chueong
IV ctia Luat MAu v& thanh phan va thdm quyén cta Hoi ddng trong tai. Tuy nhién,
didu 40 va 41, ciing nhw cac didu 45 dén 47 khdng twong (ng voi bat k& quy
dinh nao trong Luat Mau.

68. Cac diéu tlr 45 dén 47 cua Luat Trong tai Thwong mai lién quan dén cac bién
phap ma trong tai vién hodc hoi ddng trong tai co thé thwc hién khi tién hanh t6
tung va sé phu hop véi quy tac trong tai hon |a Luat Trong tai Thuwong mai."

UNCITRAL Comments Vietnam Law On Arbitration, https:/www.academia.edu/102210443/UNCITRA
L_COMMENTS VIETNAM_LAW_ON_ARBITRATION
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7. THAM QUYEN CUA HDTT VE CHUNG CU’
THEO QUY DINH LTTTM 2010 SO SANH VOI BLTTDS 2015

BO LUAT TO TUNG DAN SU 2015 LUAT TRONG TAI THWONG MAI 2010

Quydn  Khoan 2 Diéu 97 BLTTDS 2015: Didu 45 ThAm quyn xac minh sw viéc
déi voi 2. Trong cac truong hop do B¢ luat nay quy dinh, Toa
bén the an co thé tién hanh mot hodc mot sé bién phap sau “Hoi déng trong tai cé thé tw minh hodc

3 day dé thu thap tai liéu, ching ctr: theo yéu cau ctia mét hodc céc bén tim
hiéu sw viéc tir nguoi thir ba, voi sw co
e) Uy thac thu thap, xac minh tai liéu, ching ct; mat cua cac bén hodc sau khi da théng

g) Yéu cau co quan, té chirc, cé nhan cung cép tai bao cho céc bén biét.”
liéu doc dugc, nghe duoc, nhin duoc hodc hién vat

khéc lién quan dén viéc gidi quyét vu viéc dan sw

(Piéu 106. Yéu cau co quan, té chirc, ca nhan

cung cép tai liéu, chirng ctr)

h) Xac minh sw c6 mat hodc véng mat cua duong s

tai noi cw tra;

i) Cac bién phap khac theo quy dinh cua B¢ luat nay.”

Diéu 101. Xem xét, thadm dinh tai chd
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8. TIEU CHUAN QUOC TE VE THAM QUYEN
XEM XET DANH GIA CHUNG CU CUA HDTT

Piéu 19 Luat Mau UNCITRAL: “Néu khoéng c6 thoa thuan cua cac bén,
hoi ddng trong tai cé thé tién hanh trong tai theo cach thirc ma hdi déng
trong tai cho la thich hop theo quy dinh nay. Thdm quyén cta hoi déng
trong tai bao gdm thAm quyén xac dinh viéc chap thuan (admissibility),
tinh hop ly (relevance), sw xac dang (material) va tdm quan trong
(Weight) ctdia ching cr.”

Diéu 26, 27 Luat Mau UNCITRAL cho phép HDTT tham van y kién
chuyén gia va yéu cau Toa an hd tro trong viéc thu thap ching cir.
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9. GIOI HAN CUA THAM QUYEN CUA , ,
HOI DPONG TRONG TAI TRONG VAN BE CHU'NG CU

Vé yéu cau cung cép tai liéu (document production), Theo Redfern
and Hunter Trong tai Quéc té, trang 419, doan 5.18 thi:

“Néu HBTT két luan rang tai liéu hodc loai tai liéu do trén thuc té co lién

quan dén viéc gidi quyét tranh chdp, HPTT c6 quyén ban hanh Iénh yéu c6 thé dwa ra suy luan bét loi.

céu (bén tranh chap!) cung cép tai liéu. Trong truong hop bén bj yéu

céu khéng cung cép tai liéu, héi déng thuong khéng cé quyén ép budc 2 Khéng co6 quyén voi Bén
(quyén cuting ché thi hanh) viéc cung cép tai liéu, nhung thay vao dé co khong phai 1a mét bén trong

thé “duwa ra két luén bét loi” tir viéc khéng tuén tha do... Mét giéi han
nira la quyén han nay cé thé khéng dwoc thuc thi déi véi céc bén
khéng phai la mét bén cua qua trinh trong tai”.
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10. QUY TAC IBA (HE THONG THONG LUAT) VA

QUY TAC PRAGUE (HE THONG DAN LUAT)

QUY TAC PRAGUE

1. Nhan chirng Quy tic Prague cho phép qua trinh dwoc kiém soat
b&i HDTT khi cac bén mudn triéu tap nhan chirng.
HDTT duwoc phép tir chéi triéu tap néu cho réng nhan
chirng do la “ khéng hop ly, khéng xac dang va

sw viéc

(Fact witnesses)

QUY TAC IBA

Trong khi Quy téc IBA dwa trén théng luat cho
phép cac bén chi dong dé xudt cac nhan
chirng, IBA ciing dat cac bién phap kiém soat
thich hop dé dam bao rdng HDTT van c6 tham

khéng quan trong hodc khéng cén thiét cho viéc gidi quydn dé& chd tri cac phién xr.

quyét tranh chap

Tham tra chéo (cross-examination) c6 duwoc thuwc
hién khong thi phai dwa trén quyét dinh va kiém soat

clia HPTT (Biéu 5.9)
Theo Quy tac IBA, Nhan ching chuyén gia chi

2. Nhan chirng Diéu 6 clia Quy tic Prague cho thdy HDTT co thé tw

chuyén gia quyét dinh vif?)c chi dinh Nhan chirng chuyén gia sau dinh bdi HDTT c6 thé duoc tham gia trong khi

khi nghe y kién cac bén. d6 Nhan chirng chuyén gia chi dinh b&i cac bén
(Expert la dwoc khuyén khich va théng thwong hon
witnesses) (Didu 5)
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QUYEN QUY TAC PRAGUE QUY TAC IBA
CUA HDTT
3. Yéu cau > Han ché viéc yéu cAu xuat trinh chirng ctr > Cho phép cac bén dwoc yéu ciu xuét trinh
A S . . N
xua’t t"nt‘ > Nhan manh vao su xac dang va tdm quan trong ctia cac ching chiing ctr (Bieu 3)
chirng cw clr (Didu 4) > Nhan manh vao viéc tham van gitra cac bén
(document va HDTT vé yéu cau va thi tuc yéu cau xuét
production) biéu 4 quy dinh: "M&i bén phai nop bang chimg tai ligu ma ho dw trinh chirng cv (Piéu 2)
dinh dua vg‘o dé ung hd luén diém cda minh cang §(7m cang tot trong
qua trinh t0 tung." (twong tw nhu Diéu 3 clia Quy tac IBA) Pidu 3.2 yéu cAu mot bén nop tat ca cac tai liéu
Diéu 4.2. "H6i dong Trong tai va cac bén duoc khuyen khich tranh o5 s8n ma ho dwa vao' cho bén kia va hoi ddng
moi hinh thirc yéu cau xuét trinh chimg ctr, bao gbm ca diéu tra tai trong tai. c )
liéu dién tc." nham han ché pham vi xuét trinh chirng ctr. i
. . . . .. Diéu 3.10, bat ky luc nao trwdc khi két thuc t6 tung
— Quy tac Praha han che hon so véi Quy tac IBA trong yéu cau xuat trong tai, hoi dong trong tai c6 thé yéu ciu xuét
trinh chitng ct va yéu cau chi dwoc chap thuan bdi HDTT khi HDTT trinhia |’iéu.tl:|’ bét ky bén nao!
cho rang chung clr dé lién quan t&i vu tranh chap Tuy nhién, khac )
Vv6i Quy tac IBA (Biéu 3.5- 3.7 va Diéu 9), Quy tac Prague khéng chi
ra Iy do tr chdi cy thé.
A .-.‘ ;
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12. THU'C TIEN XET XU’ TRONG TAI TAI VIET NAM

QUYET DINH SO 786/2022/QD-PQTT NGAY 07 THANG 6 NAM 2022
TOA AN NHAN DAN THANH PHO HO CHi MINH

B| DON

Cong ty F
Ngwoi yéu cau huy PQTT cho réng Cong ty C&W khéng cé Gidy ching
nhan du diéu kién kinh doanh dich vu thdm dinh gia dé thuc hién cung cép
dich vu thdm dinh gia déi voi bat dong san. Do do, viéc Cong ty C&W cung
cép dich vu thdm dinh gia 1a vi pham nghiém trong didu cdm clia phap luat.

NGUYEN PON
Congty C& W

=> Nhan dinh ctia TAND Tp. HCM

- Cong ty C&W khong cong nhan da thwe hién dich vu thdm dinh gia cho Céng ty F ma chi thuc hién tw van va xac dinh gia. Do
khang thé cung cép cac ban bao céo két qua vi li do bao mat, HDTT xét dwa trén hop déng gilra cac bén, xac dinh rang dich vu
gitba 02 bén 13 tw van va tham dinh gia.

- Cong ty C&W da thwc hién dich vu thadm dinh gia cho Céng ty F khi chwa cé da diéu kién theo quy dinh clia phap luat Viét Nam
(c6 dang ky nganh nghé kinh doanh nhwng khéng cé Gidy phép theo Luat Dau tw). HDTT chi xét viéc Cong ty C&W thwc hién
du nghia vu co ban theo hop dong ma khéng xét viéc chwa du gidy phép theo luat ma chwa xac minh, lam ré sw viéc theo
Piéu 45 LTTTM la vi pham thi tuc t6 tung theo Diéu 68(2)(b) LTTTM 2010, khéng phai Diéu 68(2)(d) LTTTM 2010.

A - s
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Yéu cau Huy PQTT VIAC vu tranh chép sé 82/17 HCM Yéu cau huy PQTT clia Vu tranh chap sb 24/14
Nguwoi yéu cau Ngweoi dwec thi LA Ngweoi dwerce thi
Quoc te Loc Phat hanh PQTT Ngwoc'gi“ cau hanh PQTT
LLC CHUNKYUNG Group THNT
Quyét dinh s £ ow Lk N
1420/2019/QD-PQTT ngay Q‘ggﬂﬁg;; 11 l//ff/;%/%[)
16/10/2019 TAND TP HCM e
TAND TP Ha Noi

Bi don @& nghi HDTT c6 thé 4p dung Quy tic IBA Trong qué trinh t6 tung bi don cling d& nop nhiéu tai

néu can thiét. Do d6, y kién dé& nghi clia Bi don déi liéu chirng clv va y kién tw bao vé nhung HOTT

voi HDTT v& viée ap dung Quy tic IBA chi la c6 thé khong can ctr vao ching cir hién c6 ma tham chieu

chir chwa kh&ng dinh nén khéng hinh thanh thoa Quy tac I3A de han che xem xét nhing tai ligu

thuan moi gita Nguyén don va Bi don. Do do, ) dé giao nop trong qua trinh to

HDTT ap dung Quy tic tb tung va luat Viét Nam I3 g la anh hudng den quyen loi cua Bj don. Do do,

pht hop. Toa an chap nhan can cl yéu cau huy phan quyét

) trong tai nay.
A > .
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14. NHAN XET

4. Can rat than trong khi ap dung tham

3. Cac quy tac to tung trong tai quyén nay trong nhitng trwong hop rat

qu6§: té‘khQngch;e_Tquy dinh"tham han chél. (Ex-parte proceedings/
quyen nay cua : Investment arbitration?)

5. Néu dem di enforce theo

2. Luat mau khéng c6 quy Cong wéc New York 1958 thi

dinh vé thdm quyén nay. c6 bi coi l1a HDTT da vwot qua

NHAN XET tham quyén hay khéng?

1. Khéng c6 co s& ly luén cho 6. Can xem xét lai thim quyén
tham quyen cua HDTT xac xac minh sy viéc tir bén tho

minh sw viéc tir bén thir 3. ba c6 vwot qua thdm quyén
cta HDTT hay khéng?
A~ FEER
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15. CIARB’S GUIDELINE ON MULTIPARTY ARBITRATION (2023)

3. Xét xir déng thoi cic vy trong tai 4. Vu tranh chap c6 nhiéu bén Nguyén
twong tw nhau (Concurrent hearings) don va Bi don (Multiparty arbitration)

2. Goép vu tranh chép
(Consolidation)
Rules: 10 ICC, 8 SIAC, 15 VIAC

5. Third party Funding

1. B6 sung bén thiv 3 (Joinder)

6. Co’ ché tai phan khac
Rules: 7 ICC, 7 SIAC, VIAC?

+ 434, 4
A - >
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16. TAI LIEU THAM KHAO

«  Alan Redfern, Martin Hunter, Nigel Blackaby, Constaintine Partasides QC, “Redfern and Hunter on International Arbitration”, Sixth Edition,
Oxford University Press, 2015, chapter 5, p. 305 — p. 352;

+  Xem thém Ban dich tiéng Viét N/gel Blackaby, Constantine Partasides QC & Alan Redfern, Martin Hunter, “Redfern and Hunter Trong tai quéc
té”, NXB Pai hoc Oxford, An ban 1an thiv 6 duoc NXB Thanh nién xuét ban ban djch tiéng Viét, Chuong 5, trang 412 - 430

«  Nguy&n Manh Diing va Nguyén Thi Mai Anh, Chixng C(& Trong T6 Tung Trong Tai -Nhitng Khia Canh Phap Ly Va Thuc Tién Qua Cac Vu
Tranh Chap Tai Viac Va Té6 Tung Trong Tai Quéc Té, https://www.academia. edu/43992868/CHUNG_CU'_TRONG_TO_TUNG
_TRONG_TAI_NHU’NG_KHIA_CANH_PHAP_LY_VA_THUC TIEN _QUA_CAC_VU_TRANH_CHAP_TAI_VIAC_VA TO TUNG_TRONG_T
Al_QUOC_TE

+ Richard Garnett, Third Parties And International Commercial Arbitration: Reframing The Debate, Melbourne University Law Review, 2023,
https:/law.unimelb.edu.au/ _data/assets/pdf file/0003/4805049/04-Garnett-154.pdf

«  Dr. Stavros Brekoulakis, The Relevance of the Interests of Third Parties in Arbitration: Taking a Closer Look at the Elephant in the Room,
https://pennstatelawreview.org/articles/113%20Penn%20St.%20L.%20Rev.%201165.pdf

. UNCITRAL Comments Vietnam Law On Arbitration, https://www.academia.edu/102210443/UNCITRAL_COMMENTS_VIETNAM_LAW
ON_ARBITRATION

«  ClArb’s Guideline on Multiparty Arbitration (2023): https://ciarb.org/media/26023/quideline-on-multiparty-arbitration.pdf.

* Sol Argerich, A Comparison of the IBA and Prague Rules: Comparing Two of the Same, Kluwer Arbitration Blog, 2 March 2019,
https://arbitrationblog.kluwerarbitration.com/2019/03/02/a-comparison-of-the-iba-and-prague-rules-comparing-two-of-the-same/
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*  UNCITRAL Model Law https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/06-54671 ebook.pdf
. IBA Rules on the Taking of Evidence in International Arbitration, https://www.ibanet.org/MediaHandler?id=def0807b-9fec-43ef-b624-
f2cb2af7cf7b
* Rules on the Efficient Conduct of Proceedings in International Arbitration (Prague Rules), https://praguerules.com/upload/medialibrary
/9dc/9dc31ba7799e26473d92961d926948¢9.pdf
«  Ciarb, Party-appointed and Tribunal- appointed Experts, https://www.ciarb.org/media/4200/guideline-7-party-appointed-and-tribunal-
appointed-expert-witnesses-in-international-arbitration-2015.pdf
*  Global Arbitration Review, “The Guide To Evidence In International Arbitration - Second Edition, September 2023, https://globalarbitrationr
eview.com/guide/the-guide-evidence-in-international-arbitration/2nd-edition
A 3 o
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18. TAI LIEU THAM KHAO

<  Stavros L Brekoulakis, Third Parties in International Commercial Arbitration, Oxford International Arbitration Series, Oxford.

\ ¢

Prof. Stavros Brekoulakis
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THANK YOU

NGUYEN MANH DUNG

Trong tai vién VIAC
Giam dbc ADR Vietnam Chambers LLC
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1. Preamble

11. Multiparty arbitration allows certain third parties, most notably non-signatories to
an arbitration agreement, to participate in arbitration proceedings. This can be done
by means of joinder, consolidation, and concurrent hearings. The prerequisites for

the decision to resort to one of these scenarios can be different. Examples include
interrelated contracts containing the same or similar arbitration agreements or
where a non-signatory third party has an opportunity to benefit from or contribute to
the outcome of a dispute. As a result, depending on the circumstances of a particular
case, by choosing multiparty arbitration, parties can benefit from enhanced
procedural efficiency, reduced costs, and lower risk of inconsistent awards.

2. Introduction

2.1. The purpose of this Guideline is to provide relevant information on some of

the most widely encountered scenarios, considerations that should be taken into
account, and conditions that should be satisfied by arbitrators and/or parties when
deciding whether to pursue a multiparty pathway. It also aims to show how to use
the procedural options offered by multiparty arbitration in an efficient manner.

This Guideline does not address multiparty arbitration proceedings where all of the
parties are signatories to an arbitration agreement, nor does it address multiparty
arbitrations where the non-signatory parties refuse consent to participate. Its scope
of application is limited to situations where one or more non-signatory parties
express their consent to participate in the proceedings.

2.2. This Guideline is intended for use in conjunction with, and does not supersede, any
mandatory laws or institutional rules applicable to a multiparty arbitration scenario.

3. Consent

3.1. Consent to joinder, consolidation, and other types of multiparty mechanisms, if

not made expressly, can become a stumbling block to arbitral and enforcement
proceedings. National laws regarding joinder and consolidation can supplement, but
cannot replace, the consensual nature of arbitration. It is therefore important to keep
in mind that in the absence of parties’ express consent, this guideline would not apply.

1

The tribunal should be mindful of the nature of third parties that might participate in or have any other connection to the dispute
(eg. liquidators, agents, assignees, third-party funders) and consider the provisions of the applicable legislation.

1



Part1- Joinder
4. Joinder conditions

4.. Joinder allows third parties to be joined by application of one or more of the
parties, or to join by intervention, to a pending or upcoming arbitration.

4.2. Joinder may be necessary or desirable for a variety of purposes, such as, but

not limited to, increasing the efficiency of an arbitral proceeding, if, due to certain
circumstances surrounding the dispute, a third party might benefit from the outcome
of the dispute; or where it is crucial for a claimant to join a third party where, for
example, such party was involved in the implementation of a complex contract.

4.3.In ad hoc arbitration, parties willing to join a third party to their arbitration should
agree to do so, unless the relevant provision is already embodied in their arbitration
agreement or any other agreement thereto. Parties should be mindful of the relevant
provisions of the applicable laws and rules.

5. Agreement on joinder’

5.1. Parties, including a third party, should record their willingness to join the arbitration
in writing. This is especially important as some arbitral institutions might not allow
joinder once the tribunal has been appointed unless all parties agree otherwise.

5.2. If parties’ express agreement to join was not entered into at the beginning of
their contractual relationship, this can be done by means of a new or post-dispute
arbitration clause or, where necessary, an umbrella arbitration clause (useful in, for
example, multi-contract scenarios, such as construction).

5.3. The provisions of such an agreement should include, but are not limited to the
following:

i. Whether the arbitration will be institutional or ad hoc.

ii. The scope of the agreement, including a desirable type of multiparty arbitration
scenario.

iii. The number of and the appointment method for arbitrators.

The provisions of this article are also applicable to matters of consent to consolidation and concurrent hearings.

2



5.4.In a situation where parties are seeking joinder, appointment of an arbitrator

by every party may become impractical. This is seen where the tribunal number
specified in the arbitral agreement is different than the number of parties to the
dispute (i.e, a three-member tribunal was specified but there are five parties to the
dispute). This may give rise to issues of equality of opportunity for each party to select
their desired arbitrator. It is, therefore, recommended to stipulate an appointing
authority in the arbitration agreement that would appoint a tribunal in such cases.
Another solution is to draft the arbitration agreement to allow the multiple claimants
and/or the multiple respondents to each appoint an arbitrator collectively, the two of
whom would then appoint a tribunal chairperson. This would require each group to
agree on an arbitrator among themselves. An appointing authority should be named
in this scenario to be used if the collective claimant and/or respondent parties fail to
agree among themselves on their appointee.

5.5. In institutional arbitration, parties should rely on the appointment mechanism
offered by the institution.

5.6. Each joinder application should be reviewed on a case-by-case basis. Parties
should be mindful of the wording of their arbitration agreement, as it may help them
ensure that procedural risks, such as confidentiality or enforcement-related concerns,
are mitigated.

6. Joinder application’
6.1. Joinder application made before the tribunal has been appointed

6.1.2. If joinder is sought in an institutional arbitration and before the tribunal has been
appointed, such joinder can be requested through the relevant procedures of the
administrating institution, both by a party or a third party to a dispute. Depending on
the requirements of a particular institution, certain information supporting the request
may have to be provided, including evidence of parties’ consent to joinder and that
the third party to be joined is bound by the arbitration agreement. Irrespective of
whether the application is made before or after the tribunal has been appointed,

it is important to identify whether the third party would be joining as claimant or
respondent. It should, however, be noted that in some cases a third party may have
crossclaims against its co-claimant or co-respondent.”

3
Note that under the rules of some institutions, arbitral appointments may be affected by joinder of third parties. This can be seen,
for instance, in arbitration rules of SIAC, HKIAC and the SCC.

4
Some rules allow the administrating institution to revoke the appointment of a tribunal prior to a successful application for join-
der. See ie. SIAC Rules Art 7.6-7.7, HKIAC Rules Art 2713, SCC Rules Art 13.8.

3



6.1.3. Parties may request joinder of more than one third party.
6.2. Joinder application made after the tribunal has been appointed

6.2.1. Joinder applications made after the tribunal has been appointed should be
addressed to and reviewed by the tribunal.

6.2.2 The composition of the tribunal must be in accordance with parties’ arbitration
agreement as an improperly constituted tribunal can result in an unenforceable
award.’ It is, therefore, preferable for joinder to be affected before the tribunal has
been appointed. If a third party is joined to the arbitration after the appointment of
the tribunal and subsequently objects to the appointment process used, this should
be addressed via jurisdictional applications to the tribunal.’

6.2.3 Before rendering a decision on whether to allow joinder, a tribunal should
consider all of the factual circumstances of the case and give all parties an
opportunity to be heard. The tribunal should determine whether the parties
consented to the joinder and whether the joining party is bound by the arbitration
agreement through express consent. If joinder is allowed, the tribunal will further rule
on whether it has jurisdiction to hear the case separately.

Part 2 - Consolidation
7. Consolidation conditions

7.. Consolidation is used to combine two or more separate, yet similar arbitrations.
Consolidation may be sought by the parties. In most scenarios the tribunal, if
constituted, shall have the power to consolidate. As a result, a single award, binding
on all parties, is rendered.

7.2. Where different arbitrations are administered by one arbitral institution, the same
institution will administer if such arbitrations are consolidated.

7.3. Regardless of whether the cases subject to the request to be consolidated arise
from the same or multiple arbitration agreements, certain criteria should be satisfied
for a successful consolidation application. Together with the factual circumstances
of the case, they should be reviewed by the tribunal, or arbitral institution in relevant

5
The New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958).

6 : T ) : N -
However, it should be noted that some institutional rules allow the tribunal to reconsider successful applications for joinder made
to the institution prior to their appointment. See i.e. SIAC Rules 7.4.
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cases, and include, but are not limited to the following:

i. Whether there is an agreement to consolidate.

ii. Whether claims made result from the same or compatible arbitration agreements.
ii. Whether disputes arise from one contract or a series of related contracts, as well as
parties’ course of dealing.

7.4. A consolidation application will be under higher scrutiny where there are
arbitration agreements containing substantially different provisions as to the
procedure (i.e. the choice of seat).

8. Arbitration agreement

8.1. Parties” willingness to consolidate can be expressed in the arbitration agreement
or a supplementary post-dispute agreement. Other indications of parties’ willingness
to consolidate include interconnected factors in contracts (for example, contracts
containing identical arbitration clauses). However, interconnected contracts
containing arbitration agreements with differing provisions (i.e. the seat or applicable
law) may indicate the opposite. In such cases, the tribunal would have to determine
whether they have jurisdiction in each instance.

8.2. Applicable laws and rules may contain some provisions restricting consolidation
(for instance, rules requiring class action, rather than consolidation) and parties
should take this into account.

9. Application to consolidate
9.1. An application to consolidate should be filed with the tribunal once appointed.

9.2 In institutional arbitration, parties may have the option, depending on the rules
of the institution, to file an application to consolidate with the institution prior to the
appointment of a tribunal.’

10. Consolidation by the tribunal

10.1. If a consolidation application filed with an arbitral institution is rejected, parties,
depending on the rules applicable, may have the right to file the same application
with the tribunal.

It is important to keep in mind that in some jurisdictions (for instance, the Netherlands and Hong Kong) and under certain strict
conditions, national courts have the power to consolidate arbitrations.
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10.2. Where a tribunal has been constituted in one of the arbitrations to be
consolidated, the parties should reach an agreement to stay appointment of any
other tribunals until the appointed tribunal has decided the consolidation issue. In the
absence of such an agreement, parties may apply to the courts of the seat for a stay.
An agreement that such tribunal shall also arbitrate the dispute if the consolidation is
successful should also be made where possible.

10.3. When deciding on consolidation, the tribunal should ensure that consolidation
will result in consistent and procedurally and financially efficient settlement of all the
disputes in question.

11. Concurrent hearings

111. Where consolidation is not possible, the same tribunal might be appointed in other
related arbitration(s).

11.2. In this case a feasible solution might be to hold hearings of two or more
arbitrations concurrently. In such cases, tribunals would hold concurrent hearings
and hear evidence in one arbitration concurrently with evidence from the related
arbitrations.

11.3. Parties may also request the tribunal to stay certain related proceedings while the
preferred one(s) is (are) being heard.

11.4. The tribunal should conduct hearings concurrently, where there is an express
agreement of the parties to do so. The tribunal, however, should also consider other
matters that may affect the proceedings, such as confidentiality concerns, costs, and
procedural efficiency.

11.5. If concurrent hearings have been agreed by the parties or allowed by the
applicable rules, the tribunal should, in accordance with the rules and laws
applicable, exercise all powers necessary for the purposes of such hearings.

11.6. In disputes where there were concurrent hearings the tribunal has the power
to consider whether to issue one award or separate awards under each contact,
however, unless the parties agree otherwise, separate awards should be issued.



Part 3 — Multiple claimants and multiple respondents
12. Rights and roles

12.1. A claimant is entitled to decide on whether to file a claim solely or with other
claimants, while there is no such choice for a respondent. If a respondent believes
that other third parties should properly be included as respondents to a claim, the
respondent should apply to join those third parties (see Part 1).

12.2. In cases of multiple respondents, the issue of whether one of them could file o
crossclaim would depend on the rules applicable. For example, some institutions
would not allow or provide for such crossclaims. In this case, parties’ express consent
to that end is imperative.

13. The authority to exclude parties

13.1. In ad hoc arbitration, if a party objects to the participation of any other party, the
tribunal has the power to review the basis on which multiple parties are on the side
of claimant and/or respondent. This will require the tribunal to ensure that parties
can provide evidence to demonstrate their consent to e bound by an arbitration
agreement. This will usually be sufficient if joinder is properly requested (see 2.1).

13.2. In consolidation or concurrent hearing scenarios the tribunal will also have to look
at the following:

i. The nature of disputes to be heard concurrently or consolidated.

ii. The provisions of an arbitration agreement (or, if there are several arbitration
agreements, their compatibility) or any other agreement on a multiparty dispute
resolution mechanism.

ii. The contract or series of contracts related to the disputes and parties’ course of
dealing.

13.3. The decision on whether a party should be allowed to participate in an arbitration
should be made on a case-by-case basis. This decision shall be without prejudice to
any tribunal’s decision(s) on their jurisdiction.

13.4. In institutional arbitration, depending on the rules applicable, the institution will
follow similar procedures to allow multiparty arbitration applications. Regardless
of whether such applications are made before or after the tribunal has been
constituted, and unless a certain multiparty scenario is not allowed by the institutional
rules applied, the decision to allow third parties lies with the tribunal.

7
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TOM TAT NOI DUNG TRINH BAY

A. Khai niém ”bén thtr ba”

» Khai niém bén th& ba theo nghia rong

» Khai niém bén th&r ba theo nghia hep

+ Khai niém bén th» ba theo quy dinh phap luat hién hanh va thuc tién xét xt
B. Y kién, phan déi cia bén thir ba va thwc tién giai quyét

« Tranh chép c6 lién quan t&i cong ty me - cong ty con

« Tranh chép c6 lién quan t&i cd déng 16N, cdng ty con va mét cong ty Viét Nam

« Tranh chép gitra nha thau nwéc ngoai va BQLDA

+ Tranh chap gira chl dau tw, nha thau thi cong va nha thau thiét ké - nha thau

phu

v \,q DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
= ARBITRATION — MEDIATION SYMPOSIUM 2024

KHAI NIEM “BEN THU BA”

1. KHAI NIEM BEN TH(* BA THEO NGHIA RONG

Dinh nghia: Bt ky ai khéng phai la moét bén trong thoda thuan trong tai déu l1a
bén thir ba.

Phan loai: Dwa vao mdc dd lién quan vé& quyén va nghia vu cla bén thiv ba
ddi v&i vu tranh chap, cé thé chia thanh 02 nhém:

+  Nhém 1: Bén thr ba cé quyén va/hodc nghia vu lién quan dén vu tranh
chép
Vi du: Ngan hang bao lanh trong vu tranh chép giita bén vay va bén cho
vay lién quan dén khoan vay duoc bdo lanh

+  Nhém 2: Bén th& ba khéng c6 quyén va nghia vu lién quan dén vu tranh
chép
Vi du: CQNN hodc céc chuyén gia duoc HBTT hodc cac bén yéu cau
cho y kién lién quan dén mét hodc mét vai néi dung dang tranh chép tai
trong tai

A
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KHAI NIEM “BEN THU BA”

2. KHAI NIEM BEN THU? BA THEO NGHIA HEP

Dinh nghia: Bén th& ba chi bao gém cac bén khong tham gia théa thuan
trong tai nhwng c6 quyén va/hodc nghia vu lién quan dén tranh chép tai trong
tai (t&c la chi bao gdm Nhém 1 ké trén).

Trén thé gi6i, cac bén thir ba nhw vay dang dwoc goi dwdi cai tén “false third
parties” (tam dich 1a “bén thir ba khéng dung nghia”).
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KHAI NIEM “BEN THU BA”

3. KHAI NIEM BEN THU' BA THEO QUY DINH HIEN HANH VA
THWC TIEN XET XU

«  Luat TTTM va Nghj quyét 01/2014 dung thuat nglr “nguei the ba”
thay cho “bén th& ba” nhung ca hai vén ban nay déu khéng dwa ra
dinh nghia cho khai niém “nguoi thir ba”.

«  Thuc tidn xét x& cla trong tai gian tiép ang hod cach hiéu bén thu
ba theo nghia rong khi vién dan Diéu 45 Luat TTTM dé tim hiéu sw
viéc tr mot bén thir ba khéng cé quyén va nghia vu lién quan dén
vu tranh chép:

“Trong qué trinh gidi quyét tranh chép, Hoéi déng trong tai c6
quyén gap hodc trao déi véi cac bén véi sw cé mat cta bén kia
béng céc hinh thirc thich hop dé lam séng té cac vén dé cé lién
quan dén vu tranh chép. Héi déng trong tai c6 thé tw minh hodc
theo yéu céu ctia mét hodc cac bén tim hiéu sw viéc tir nqudi
th ba, véi s c6 mat cua cac bén hodc sau khi da théng bao
cho céc bén biét.”
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Y KIEN, PHAN BOI CUA BEN THU BA VA THUC TIEN GIAI QUYET

1. TRANH CHAP CO LIEN QUAN TOI CONG TY ME - CONG TY CON
(P1)

Béi canh:

Coéng ty TNHH MTV M (‘:Céng ty M”), cé tw cach phap nhan déc lap, la cong
ty thudc s& hiru 100% von clia Cong ty CP Tap doan B (“Céng ty B”).

Cong ty M da ky hop dong thi cong mét sé cong trinh giao théng véi Cong ty
Xay dung A (“Céng ty A”) va vi pham nghia vu thanh toan theo hop dong da
ky. Cong ty B khong tham gia vao cac théa thuan ky gitra Cong ty M va Céng
ty A, cing nhw khong ky két bat ky théa thuan riéng nao ddi véi Cong ty A.

Trong treong hop Cong ty A khéi kién Coéng ty M ra trong tai thi Cong ty B la
bén thir ba.

.
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Y KIEN, PHAN POI CUA BEN THU BA VA THUC TIEN GIAI QUYET
1.  TRANH CHAP CO LIEN QUAN TOI CONG TY ME — CONG TY CON P
(P2)
Sw tham gia va y kién, phan dbi ctia bén thir ba — Céng ty B:
+ Theo quy dinh cta phap luat Viét Nam hién tai, Cong ty B chi co thé&
tham gia dw@i vai tro nhan chirng hoac chuyén gia.

+ Congty B c6 y kién nhw sau:

o Coéngty M la don vi cé tw cach ph_ép nhan déy du, hoat dong doc lap va tw
chiu trach nhiém trweéc phap luat vé cac hoat dong ctia minh.

o Cong ty B khdng ky két, khdng bao lanh thanh toan cho cac hgp ddng ma
Cong ty M ky voi Cong ty A nén khong c6 nghta vu phai trd no cho Cong ty
A. Cong ty B chi c6 trach nhiém dén doc, nhac nhé Cong ty M phai doi
chiéu, thanh toan cdng no v&i cac khach hang, trong dé c6 Coéng ty A.

o Dén nay, Cong ty M con no thi Céng ty M phai c6 trach nhiém thanh toan
cho Cong ty A.

A Foas
DIEN BAN THAO LUAN: HOAN THIEN CAC CO CHE VE BEN THU BA, THUAN LO'I HOA QUA TRINH TO TUNG TRONG TAI V[/ \C @
CLOSING SYMPOSUM: COMPLETING THE THIRD PARTIES’ MECHANISMS FOR FACILITATING THE ARBITRAL PROCEEDINGS TRt
8



11/04/2024

\,q DIEN DAN KHOA HQC VE TRONG TAI - HOA GIAI 2024
ARBITRATION — MEDIATION SYMPOSIUM 2024

Y KIEN, PHAN POI CUA BEN THU BA VA THUC TIEN GIAI QUYET

1. TRANH CHAP CO LIEN QUAN TG CONG TY ME — CONG TY
CON (P3)

Van dé thao luan:

+ Liéu Cong ty A co thé khéi kién ddng thoi ca Cong ty M va Céng ty B
khéng?

Lwu y: Cong ty B khdng phai la 1 bén ky théa thuéan trong tai

+ Liéu HDTT c6 thé ap dung hoc thuyét piercing the corporate veil’ dé
dwa Céng ty B vao giai quyét voi tw cach déng bi don duoc hay
khéng?
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Y KIEN, PHAN DOl CUA BEN THU BA VA THUC TIEN GIAI QUYET

1. TRANH CHAP CO LIEN QUAN TOI1 CONG TY ME — CONG TY
CON (P4)

Hwéng giai quyét cia Toa an:

+ Day la mét vu an thuc té da dwoc gidi quyét theo Quyét dinh GDT sb
21/2021/KDTM-GBT ngay 10/12/2021 clia Hoi déng Tham phan
TAND t6i cao.

+ Trong vu an nay: (i) Cong ty A da khéi kién ddng thoi ca Cong ty B va
Cong ty M v&i ly do Cong ty B phai chiu trach nhiém lién d&i mac du
Cong ty B khdéng pha| la 1 bén ky két hop ddng; va (i) sau do, toa da
chép nhan yéu cau cla Céng ty A, budc Cong ty B va Céng ty M
cling cé trach nhiém thanh toan tién thi cong va tién bao hanh cho
Céng ty A.

(e

<> ‘
‘
Sharcholders Corporation
Gorporats Vil
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Y KIEN, PHAN DOI CUA BEN THUY BA VA THUC TIEN GIAI QUYET

2. TRANH CHAP GIJ’A TY PHU MY, CONG TY CUA ONG TA VA MOT CONG TY VN (P1)
Bdi canh:

+ Vi ty pht cé tén T Ia c¢d dong Ién trong Céng ty A — mot cong ty dwoc thanh Iap va hoat dong
hop phap theo phap luat My.

+ Cong ty A sau dé ky két hop ddng lién doanh véi Céng ty B — |a mét cong ty Viét Nam, dé cuing
thwe hién moét dy an vién théng. Ly do d& Cong ty B ky két hop ddng lién doanh nay la béi co
sy xuét hién cla ty phd T, ngwdi cha tri dam phan hop ddng lién doanh va ddng thoi dng nay
ciling cam két sé thu xép tai tro cho dw an.

+ Tuy nhién, trong qua trinh thuc hién, Céng ty A d& vi pham hop ddng lién doanh.

+ Trong trwong hgp Cong ty B khéi kién Cong ty A ra trong tai thi Ty phd T 1a bén th ba.

A L
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Y KIEN, PHAN DOI CUA BEN THUY BA VA THUC TIEN GIAI QUYET

2. TRANH CHAP GIU’A TY PHU MY, CONG TY CUA ONG TA VA MOT CONG TY VN
(P2)
Van dé thao luan:
Trong tredng hop Cong ty B khdi kién ddng thoi ca Coéng ty A va Ty phu T thi liéu
HDTT c6 thé ap dung hoc thuyét ‘alter ego’ d& dwa Ty phu T vao tré thanh ddng bi don
dwoc hay khong?

Trén thuc té thi SIAC da thu ly don khoi kién cia Cong ty B va dua Ty phu T vao giai
quyét dwéi tw cach dong bi don.

Néu HDTT tai Viét Nam ciing chép thuan twong tw nhw vay thi c6 dwoc khéng? Rdi ro
cua viéc dwa Ty phu T tré thanh dong bi don nhw vay la gi?

A -
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Y KIEN, PHAN DOI CUA BEN THU’ BA VA THUC TIEN GIAI QUYET
3. TRANH CHAP GII’A NHA THAU NU'O'C NGOAI VA BAN QUAN LY DU AN VA
UY BAN NHAN DAN THANH PHO (P1)
Béi canh:

Ban quan Iy dy an X (“BQLDA”) 1a mot phap nhan duwoc thanh Iap theo quyét dinh
cGa UBND thanh phé H dé phat trién dw an T.

BQLDA da ky hop dong voi Nha thau nwoc ngoai S dé thi cong mét phan dy an T.
Hai bén théa thuan tranh chap (néu cé) sé dwoc gidi quyét tai SIAC/ICC.

Trong qua trinh thwe hién hop ddng, BQLDA da nhiéu 1an vi pham nghia vy thanh
toan.

Nha thau S khéi kién BQLDA ra trong tai thi UBND thanh phé H 1a bén thir ba?

A LY
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Y KIEN, PHAN DOI CUA BEN THUY BA VA THUC TIEN GIAI QUYET

3. TRANH CHAP GIJ’A NHA THAU NUG'C NGOAI VA BAN QUAN LY DY AN
VA UY BAN NHAN DAN THANH PHO (P2)

Van dé thao luan:

Trong trwdng hop nay, Nha thdu S c6 thé khai kién ddng thdi ca UBND Thanh
phé H, hay tham chi, ca chinh phi Viét Nam hay khéng?

)

{
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Y KIEN, PHAN DOI CUA BEN THUY BA VA THUC TIEN GIAI QUYET

3. TRANH CHAP GIJ’A NHA THAU NUG'C NGOAI VA BAN QUAN LY DY AN
VA UY BAN NHAN DAN THANH PHO (P2)
Vian dé thao luan:

Trong trwdng hop ndy, Nha thiu S co thé khéi kién ddng thdi cad UBND Thanh
phé H, hay tham chi, ca chinh phi Viét Nam hay khéng?

r

{
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Y KIEN, PHAN POI CUA BEN THU BA VA THUC TIEN GIAI QUYET
4. TRANH CHAP GIU’A CHU PAU TU, NHA THAU THI CONG VA NHA THAU
THIET KE - NHA THAU PHU (P1)
Boi canh:

Phan mai clia nha may ctia CDT (Céng ty A) bi sup xudng va gay thiét hai I&n.
CDT cho rang sy ¢ nay xady ra bat ngudn tr viec Nha thau thi céng (Cong ty B)
va yéu cau Coéng ty B phai bdi thuwdng toan bo thiét hai.

Tuy nhién, Céng ty B khéng thira nhan I6i ctia minh va cho rng mai bj sup la do
phan thiét ké ctia Nha thau phu thiét ké (Cong ty C).

Giva Cong ty A va Céng ty C khong ton tai hop déng ciing nhw théa thuan trong
tai.

Cong ty A kh&i kién Céng ty B tai trong tai. Cong ty C trong trwong hop nay la

bén thir ba
e - VIAC
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Y KIEN, PHAN DOI CUA BEN THUY BA VA THUC TIEN GIAI QUYET

a

4. TRANH CHAP GIJPA CHU PAU TU, NHA THAU THI
CONG VA NHA THAU THIET KE - NHA THAU PHU (P2)

Sw tham gia va y kién, phan déi cua bén th ba — Cong
tyC:

Theo quy dinh cia phap luat Viét Nam hién tai, Céng ty C
chi c6 thé tham gia dwéi vai trd nhan chirng hodc chuyén
gia.

Cong ty C da dwa ra y kién lién quan dén nguyén nhan cla
viéc sup mai. Bdng thdi, Cong ty C cling phan déi cac cao
budc clia Cong ty B vé nguyén nhan sup mai do thiét ké.
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Y KIEN, PHAN DOI CUA BEN TH(* BA VA THU'C TIEN GIAI QUYET

4. TRANH CHAP GIJA CHU PAU TU, NHA THAU THI CONG VA NHA THAU
THIET KE - NHA THAU PHU (P3)

Van dé thao luan:

Liéu c6 co ché nao dé Céng ty C tham gia vao vu kién trong tai v&i mét vai tro
khac ngoai nhan chirng hay chuyén gia khong?

Trén thé gidi cé co ché dé Cong ty C tham gia vao vu trong tai gitta A va B bang
cach gl théng bao téi Cong ty A va Céng ty B vé& y dinh tham gia vu trong tai
dwéi tw cach moét bén thir ba (“third-party intervenor”). Viét Nam cé nén bd
sung co ché nhw vay hay khong?

Liéu A c6 thé khai kién ca C va gop vu kién B va vu kién C vao mot vu dé cé giai
quyét dwoc triét dé cac loi ich dang tranh chap gitra cac bén?

A L
DIEN DAN THAO LUAN: HOAN THIEN CAC CO' CHE VE BEN THU BA, THUAN L'l HOA QUA TRINH TO TUNG TRONG TAI VII \C 3
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KET LUAN

+ Viéc tham gia clia bén thr ba vao qua trinh tb tung trong tai dang
ngay cang tré nén phd bién hon trén thé gisi. Trong nhiéu trwong
hop, viéc tham gia cia bén thir ba giup gidi quyét tranh chép gitra
cac bén mot cach triét dé, va nang cao kha néng thi hanh cua
phan quyét trong tai.

+ V6i khung phap ly hién hanh caa Viét Nam, thi mic do tham gia
cla bén th ba con rat han ché, chi dirng lai & vai tro nhan ching
hoac chuyén gia.

+ D& bén thr ba c6 thé tham gia vao t6 tung trong tai mét cach hiéu
quaé thi khong chi stra d&i LTTTM, ma con can slra d6i, hoan thién
céac luat va co ché khac, chang han nhw luat doanh nghiép, ciing
nhw nang cao nhan thirc clia cac co quan, don vi lién quan.

e
N THA ~ , — - \ VIAC, [V A ]
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THANK YOU

LS. Nguyén Duy Linh

Luét sw Thanh vién Cong ty Luat TNHH VILAF,
Trong tai vién VIAC

20
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THUC TIEN HUY PHAN QUYET TRONG TAl
DO YEU TO BEN THU’ BA

it _ham pha *D, ( 'UOC DAT

& m(fhanh toa Toa Klﬁi)liegi.:

o

- Piém d Khoan 2 Diéu 68 Luat Trong tai thuwong mai

nam 2010;
" - Khodn 5 Diéu 49 Luat Trong tai thuwong mai ndm 2010;

- Khodn 4 biéu 3 B6 luat Dan sy nam 2015.
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KET QUA XEM XET GIAI QUYET YEU CAU HUY

PHAN QUYET TRONG TAI

(Tir ngay 01/10/2021 dén ngay 31/3/2024)
Thu ly: 68 don yéu cau

Giai quyét:

+ Dinh chi: 15

+ Bac yéu cau (khéng hay PQTT): 42

+ Chap nhan yéu cau (hiy PQTT): 11 (c6 01 trwong hop hiy PQTT
do c6 lién quan dén bén th ba)

Trong phan nhan dinh va quyét dinh ctia Phan quyét

c6 dé cap dén quyén, nghia vu cta bén thr ba, ndi dung phan
quyét dinh va nhan dinh cdia PQTT chi xac dinh quyén hodc
nghia vu clia cac bén tranh chap déi véi nhau nhwng viéc thuc
hién quyén hodc nghia vu nay sé anh hwéng hoac cé thé anh
huwdng dén quyén va loi ich hop phap cta bén thi ba.
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Thwe trang thu ly don yéu cau hay PQTT do yéu té cua
bén thir ba tai Toa an:

Cé chiéu hwéng gia tang.

Khoan 2 Diéu 2 Luat trong tai thwong mai nam 2010:

Cac giao dich dan sw trong do it nhat moét bén co hpat dong
thg’ang m‘ai ma co th’c’)a thuan trong tai thi tranh chap thuéc
tham quyeén giai quyét cua trong tai.

Pé xuat, kién nghi:

- C4c trong tai vién, hoi dong trong tai trong qua trinh giai quyét tranh
chap can nhan dién cac trudng hop vu viéc cé lién quan dén bén thi
ba va kha nang bi Tdéa an hay hoac kha nang PQTT khong thi hanh
dwoc dé ban hanh PQTT.

- B sung quy dinh cho phép bén thir ba c6 quyén, loi ich hop phap bi
xam pham, dwoc quyén ndp don yéu cau dén Toa an hay PQTT.

- Khoan 5 Piéu 49 Luat Trong tai thwong mai nam 2010.

- Bb sung quy dinh vé trach nhiém cta bén yéu cau ADBPKCTT trong
trwong hgp khdng dung gay thiét hai.
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CLOSING SYMPQSIUM

HOAN THIEN CAC CO CHE
VE BEN THU BA, THUAN LOI HOA
QUA TRINHTO TUNG TRONG TAI

COMPLETING THE THIRD PARTIES' MECHANISMS

FOR FACILITATING THE ARBITRAL PROCEEDINGS

DIEN DAN THAO LUAN  HOAN THIEN CAC CO CHE VE BEN TH(’ BA, THUAN LOI HOA QUA TRINH TO TUNG TRONG TAI
CLOSING SYMPOSIUM COMPLETING THE THIRD PARTIES’ MECHANISMS FOR FACILITATING THE ARBITRAL PROCEEDINGS

PRESENTATION

Advantages and disadvantages when
supplementing mechanisms for the participation
of third parties in the arbitral proceedings

Dr. Nguyen Thi Thu Trang
Special Arbitration Counsel of Dzungsrt & Associates LLC
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MAIN CONTENTS
Advantages
Disadvantages

Recommendations
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1. ADVANTAGES

» Facilitate the resolution of the case by allowing the provision of
information and evidence from the third party as well as allowing
the application of interim measures to the third party(ies);

» Ensure efficient and consistent resolution of cases, avoiding
duplicative procedures;

» Ensure the practical enforceability of arbitral awards;

» To some extent, eliminate the potential grounds for setting aside or
refusing the recognition and enforcement of the award.

e
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2. DISADVANTAGES

I DIEN BAN THAO LUAN: HOAN THIEN CAC CO' CHE VE BEN THU BA, THUAN LO1 HOA QUA TRINH TO TUNG TRONG TAI
CLOSING SYMPOSUM: COMPLETING THE THIRD PARTIES’ MECHANISMS FOR FACILITATING THE ARBITRAL PROCEEDINGS

Potential breach of party-autonomy principle;

Complicated procedural issues (choice of law governing, allocation
of competence to decide regarding the non-signatory issues);

Potential abuse of procedural rights, leading to the prolongation of
time and additional costs;

Reduce the confidentiality of the arbitral proceedings;

Creating potential grounds to set aside/refuse the recognition and
enforcement of the arbitral award.

DZUNGSRT \
& ASSOCIATES

: \R DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
5 . ARBITRATION — MEDIATION SYMPOSIUM 2024
» Providing mechanisms allowing the tribunal to collect evidence from the third party and to apply
interim measures to a third party;
» Providing clear guidance (practical notes) for multi-party and multi-contract arbitrations;
+ Limit circumstances where the third party could be joined in an ongoing arbitration;
» Enhance the tribunal’s discretion/ power in determining the joinder of the non-signatory party.
VI AC FERE  onese )\
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AND BEST PRACTICES ON THIRD-PARTY
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POINTS FOR POTENTIAL THIRD-PARTY PARTICIPATION:

a) Incorporation by reference;
b) Agency;

c) Assumption;

d) Estoppel;

e) Veil-piercing/alter-ego;

f) Third-party beneficiary; and
g) Successors-in-interest.

2 \ ,q DIEN DAN KHOA HQC VE TRONG TAI - HOA GIAI 2024
Vi ARBITRATION — MEDIATION SYMPOSIUM 2024

ARBITRATION AND THIRD-PARTY PARTICIPATION CONUNDRUM

GENERAL RULE LEGAL BASIS

Arbitration as currently practised in most SINGAPORE: Jiang Haiying v Tan Lim Hui and
jurisdictions does not permit: another suit [2009] SGHC 42 per Andrew AngJ :

a. third - parties, “ this principle is a natural offspring of the rule in

b. non — parties, contract that a third party cannot enforce rights

c. non-signatories, arising under a contract to which he is not a

,
d. strangers, art
to the arbitration agreement .
N N . N . . . N N A ;. s
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EXCEPTIONS

a) Incorporation by reference;
b) Agency;

c) Assumption;

d) Estoppel;

e) Third-party beneficiary;

f) Veil-piercing/alter-ego; and
g) Successors-in-interest.

Thomson - CSF v American Arbitration Association
64 F3d773,776 (USCA 2 and Cir, 1995)
3/26/2024 3
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(1) INCORPORATION BY REFERENCE

The Rule: “Under the incorporation by reference theory, a signatory
to a pre-existing contract may compel arbitration against a non-
signatory when the two parties entered into a new contract that
incorporated the first contract by reference”.

Sample wording: “This Agreement shall be governed by and
construed in accordance with the laws of Danubia. Any dispute,
controversy, or claim arising out of or in relation to this Agreement,
including the validity, invalidity, breach, or termination thereof, shall
be resolved by arbitration in accordance with the arbitration rules
applied in the arbitration agreement in the Master Services
Agreement ("Primary Arbitration Agreement”), which is hereby
incorporated by reference in its entirety.”

England and Wales: Aughton Ltd v MFKent Services Ltd (1991)
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POSITION IN SINGAPORE

“I think it is a question of construction in each case. There must be a
clear intention to incorporate an arbitration clause. If the words of
incorporation are specific that intention may well have been clearly

expressed.”

Concordia Agritrading Pte Ltd v Cornelder Hoogewerff
(Singapore) Pte Ltd [2001] 1 SLR 222

DIEN DAN THAO LUAN: HOAN THIEN CAC CO’ CHE VE BEN TH( BA, THUAN LI HOA QUA TRINH TO TUNG TRONG TAI
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POSITION IN SINGAPORE

“The SA did not override all the terms of the JVA. They were meant to be read
harmoniously and that was expressly stated. | saw nothing to justify saying that
the SA rendered cl 16 JVA inoperative. If the two contractual documents had to
be read together, it would be totally illogical to have the arbitration clause
apply to one but not the other unless that was explicitly agreed upon and,
again, | saw nothing in the SA evidencing such an agreement. It made no
difference that cl 16 JVA had not been expressly incorporated into the SA. The two
documents had become one save for the obvious contradictions such as the
original six-month period for compliance in which case the SA’s terms clearly took

precedence and modified the JVA.”
Mancon (BVI) Investment Holdings Co Ltd v Heng Holdings SEA (Pte) Ltd &
Ors [2000] 3 SLR 220
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(2) AGENCY

“Traditional principles of agency law may bind a non-signatory principal to
an arbitration agreement when the signatory agent acted within the
principal’s actual, implied, or apparent authority”

- The concept of principal-agent relationship and the agent’s authority to
bind its principal when signing a contract is uncontroversial; perhaps the
only issue that may at times crop up would be the extent of delegation,
actual or implied and ostensible authority.

Overseas Union Insurance Ltd v Turegum Insurance Co [2001] 3 SLR 330:
Judith Prakash J held that in dealing with a reinsurance contract involving a lead underwriter:
‘the presence of a lead underwriter clause in the form [...] permitted the lead underwriter to
agree to treaty wordings including the arbitration clause, then following their agreement, all
the reinsurers, including OUI would be held bound.”

CLOSING SYMPOSUM: COMPLETING THE THIRD PARTIES’ MECHANISMS FOR FACILITATING THE ARBITRAL PROCEEDINGS
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(3) ASSUMPTION

“A non-signatory may also be bound by the arbitration clause if the non-signatory’s

subsequent conduct indicates that it has assumed the obligation to arbitrate.”

Gvozdenovic v United Air Lines - Inc., 933 F.2d 1100 (2d Cir.1991)

(A group of flight attendants were not parties to the AA in the contract between UA
and the union of UA attendants but applicants had formed a “committee” to
represent them in arbitration against UA pursuant to the contract between UA and
the union of UA.)

Application to set aside the arbitral award on the ground of non-signatory
argument.

Court rejected the application to set aside the award ruling that an agreement to
arbitrate “may be implied from a party’s conduct’ and that the applicant’s conduct in
this case manifested clear intent to arbitrate.
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(4) ESTOPPEL
To prevent a signatory to the arbitration agreement from asserting
inapplicability of an arbitration agreement against a non-signatory
when the essence of the dispute is intertwined with, or derived from,
the contract containing the arbitration clause.
Sunkist Soft Drinks v. Sunkist Growers, 10 F.3D 753 (11th Cir.
1993); J.J.Ryan & Sons v. Rhone Poulenc Textile SA, 863 F.2d
315 (4th Cir. 1988)
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(4) ESTOPPEL

‘Intertwined Relationship’

Smith Enron Cogeneration (Turks & Caicos Islands) v Smith Enron
Cogeneration (BVI) (USCA 2nd Cir, 1999), Yearbook Com Arb XXV
(2000) p 1088: ‘“signatory to arbitration agreement was stopped from
avoiding arbitration with non-signatories, where signatory treated non-

signatories and affiliated signatories as single unit in its complaint.”

Fluor Daniel Intercontinental, Inc. v. General Electric Co., Inc No. 98-
Civ. 7181 (WHP), 1999 WL 637236 (S.D.N.Y. 1999): two groups of
companies that worked together to construct a power plant in Saudi
Arabia where some members of each group had concluded contracts

containing arbitration clauses, while others had not.

A o
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(5) VEIL-PIERCING / ALTER EGO

Corporate veil not normally lifted - Attempts to apply a flow-through approach to extend the reach
of the arbitration agreement to shareholders or affiliated companies have often been met with

resistance. The corporate relationship of parent-subsidiary is often not itself sufficient to bind a
non- signatory to an arbitration clause— but subject to certain exceptions e.g. :

a) the parent entity or controlling b) fraud or wrong had been perpetuated and
shareholder exercised complete control over the other party to the arbitration had been
the (subsidiary) corporation with respect to injured thereby.

the matters atissue; and

atsate,
A o -3
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(5) VEIL-PIERCING

Carte Blanche (Singapore) Pte., Ltd. v. Diners Club Int'l, Inc., (USCA
2nd Cir, 1993) 2 F.3d 24, 26;

“Ultimately, the question in any particular case is whether, in light of the
circumstances,- the policy behind the presumption of corporate
independence and limited shareholder liability — encouragement of
business development is outweighed by the policy justifying
disregarding the corporate form—the need to protect those who

deal with the corporation.”
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(5) VEIL-PIERCING— "GROUP OF COMPANIES’

“Group of Companies” Doctrine — first developed in a civil law
jurisdiction, France

Dow Chemical v. Isover St. Gobain, ICC Case No. 4131

There the American parent (Dow USA) and its French subsidiary (Dow France) sought to
be a party to an arbitration between its affiliates (Dow AG and Dow Europe) who
had signed contracts with companies whose rights were transferred to Isover St.
Gobain. Isover St. Gobain resisted the joinder. The party resisting arbitration had in
fact agreed to arbitrate the subject matter of the dispute. The only issue was whether it
would be compelled to honor that arbitration commitment with respect to affiliates of
the otherwise legitimate claimant companies. The ICC tribunal allowed the joinder
on the basis that “the application of the arbitration clause . . . conforms to the mutual
intent of the parties”. (Dow USA participated in the negotiations of the agreement
although it was the other Dow companies that performed the contract.)

Doctrine disapproved in England: Peterson Farms Inc. v. CsM Farming Ltd
[2004] EWHC 121, but may have been approved in India: Cox and Kings Ltd v SAP India
2023 INSC 1051
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(6) THIRD-PARTY BENEFICIARY

Singapore under Contracts (Rights of 3rd Parties) Act 2001:

“9.—(1) Where —

a) aright under section 2 to enforce a term (referred to in this section as the
substantive term) is subject to a term providing for the submission of disputes
to arbitration (referred to in this section as the arbitration agreement); and

b) the arbitration agreement is an agreement in writing for the purposes of the
Arbitration Act (Cap. 10) or Part Il of the International Arbitration Act (Cap. 143A),

the third party shall be treated for the purposes of the Arbitration Act or the

International Arbitration Act, as the case may be, as a party to the arbitration

agreement as regards disputes between himself and the promisor relating to

the enforcement of the substantive term by the third party.
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(6) THIRD-PARTY BENEFICIARY

The “Smaro” [1IGGG] 1 LLR 225 - the court permitted the “nominee
company”, which eventually became the registered owner of the ship

under a ship sale and purchase agreement made between two parties to
be added as a party to the arbitration, despite the nominee company not

having existed at the time of the ship sale and purchase agreement.
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(7) SUCCESSORS-IN-INTEREST

“‘Persons claiming through or under” a party to the agreement may
enforce the arbitration agreement: s6(5) Arbitration Act (Cap 10, 2002 Ed)
and s6(5) IAA.

Yee Hong Pte Ltd v Tan Chye Hee Andrew [2005] 4 SLR 3G8 - “claiming
through or under” beyond one who is claiming a derivative right to the
contract by allowing in that case, the architect, to avail the arbitration clause
in the main contract against the contractor for indemnity and contribution.

But see Kiyue Co Ltd v Aquagen International Pte Ltd [2003] 3 SLR 130 —
where a minority shareholder of a party was unable to participate in the arbitration even though
itwould be adversely affected by the outcome of the arbitration.
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(7)SUCCESSORS IN INTEREST

Legal assignee of a contract: Montedipe SpA v JTP-RO Jugotanker,

The Jordan Nocolov [1990] 2 Lloyd’s Rep 11.

Novation by agreement

A party to a contract has been substituted, the substituted party is
entitled to all the rights and duties under the contract including the AA.
Novation of rights arise by operation of law: insurers claiming as
subrogees; trustees of estate.
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WHICH STAGE DOES NON-SIGNATORY’S RIGHTS NEED TO BE
CONSIDERED?

1. Commencement of arbitration stage;

2. Where a pending court action is sought to be stayed and one of the parties to the court suitis said to be
a non-signatory to the arbitration agreement;

3. Atsetting-aside of the award at primary (seat) jurisdiction;

4. Atenforcementof the award in secondary jurisdiction.

A o =
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TRANSNATIONAL NORMS/INTERNATIONAL STANDARDS

Courts should be ready to unshackle itself from historical baggage and
be

more open to embrace legal theories and thinking that take into

consideration the internationality of arbitration.
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TRANSNATIONAL NORMS/INTERNATIONAL STANDARDS

Certain norms drawn from various ICC decisions:

1) Non-signatory participation in contract formationis an important factor;

2) Asingle contract scheme constituted by multiple documents;

3) Implied or express acceptance of the arbitration agreement by the non-
signatory, whether in the particular arbitration itself orin anotherforum;

4) Absence of the signatory’s corporate personality;

5) Fraud or fraud-like abuse of the corporate form.
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Key elements

 The context: A group of companies and a contract containing an
arbitration clause concluded by a company of this group.

 The condition for extension: another company, not party to this
contract, has participated in the conclusion, performance and/or
termination of the contract.

.

A &

I DIEN DAN THAO LUAN: HOAN THIEN CAC CO CHE VE BEN THU BA, THUAN LQ'I HOA QUA TRINH TO TUNG TRQNG TAI VI/ \C E S
CLOSING SYMPOSUM: COMPLETING THE THIRD PARTIES’ MECHANISMS FOR FACILITATING THE ARBITRAL PROCEEDINGS o

VS DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
\\ '/ ARBITRATION - MEDIATION SYMPOSIUM 2024

French Case Law

* Leading case: Dow Chemical

*  Dow Chemical Company and others v. Isover Saint Gobain, ICC case n° 4131,
Partial award 23 September 1982, Y.B. Come Arb. 1984, 131-137;

CA Paris, 21 October 1983, Rev. arb. 1984, 98.

A strong and consistent case law since:

CA Paris, 11 January 1990, Rev. arb. 1992, 92; Civ. 1°, 8 February 2000,
Taurus, n°® 95-14.330; CA Paris, 7 May 2009, Suba France, Petites Affiches
11-12 August 2009, etc.
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Case Law in some other countries

* Pros

India, Indian Supreme Court, 28 September 2012, Chloro Controls Ltd v.
Severn Trent Water Purification (2013) 641, 24 April 2018, Cheran
Properties Itd v. Kasturi and Sons Ltd).

« Cons

UK, High Court, 4 February 2004, Peterson Farms Inc v C&M Farming Ltd
(2004) APP. L. R. 02/04

.

A b >
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Two different approaches

French position English position
Implied consent Explicit common intention
=> giving effect to the conduct of the parties, i.e. => based on stringency and the necessity for the
the willingness of the party who has not signed parties, ab initio, to provide in the contract for
the contract to behave as if it were a party to the the stakeholders who will be able to perform it
contract, and the acceptance by the signatory and, as such, that will be bound by the
parties to have the contract performed by arbitration clause.

someone that is not a party to it.

.

A b >
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An other perspective from US Case Law

based on the Estoppel doctrine

* 4° Cir, 14 March 2000, International Paper Cy v. Schabedissen Maschinen &
Anlangen GmbH, 206 F.3d 411; 2° Cir, Am. Bureau of Shipping v. Tenacar
Shipyard SpA, 170 F.3d 3489.

“A party is estopped from denying its obligation to arbitrate when it receives a

“direct benefit” from a contract containing an arbitration clause”
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A similar mechanism: the extension of the effects of an
arbitration agreement
from a state entity to the state

Situation: A state entity (often a national company) entered into a contract with a foreign partner. A
dispute arises during the performance of the contract when the state entity claims that the non-
performance is not the result of its own conduct but that of its state.

Required conditions for the extension of the arbitration clause: the state took part in the
negotiation and performance of the contract, and sometimes decided to terminate the contract, even
though it was not a party to it.

Example of the Dallah v. Pakistan case.
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Viethamese Law on Commercial Arbitration

Diéu 5. Diéu kién giai quyét tranh chap bing Article 5. Conditions for dispute resolution by

Trong tai arbitration

1. Tranh chap dwoc gidi quyét bang Trong tai néu cac bén 1. Adispute shall be resolved by Arbitration if the parties have

c6 thoa thuan trong tai. Thda thuan trong tai co thé an arbitration agreement. An arbitration agreement can be
dwgc 1ap trwéc hoac sau khi xay ra tranh chép. made before or after a dispute arises.

2. Trwong hop mét bén tham gia thod thuan trong tai la ca 2. If a party to an arbitration agreement is an individual who dies
nhan chét hodc mét nang lwc hanh vi, thoa thuan trong or loses his/her capacity to act, the arbitration agreement
tai van c6 hiéu lwc déi véi ngudi thiva ké hodc ngwdi shall remain valid and binding on his/her heir or legal
dai dién theo phap luat cia nguwoi do, trir trwdng hop representative, unless otherwise agreed by the parties.

cac bén co thoa thuan khac.
3. If a party to an arbitration agreement is an organization which

3. Trwong hop mét bén tham gia théa thuén trong tai la o must terminate its operation, declares bankrupt, or is
chtrc phai cham dut hoat dong, bi pha san, giai thé, hop dissolved, consolidated, merged, divided, split up or
nhat, sap nhap, chia, tach hodc chuyén ddi hinh thirc to reorganized, the arbitration agreement shall remain valid
chirc, théa thuan trong tai van cé hiéu lwc doi véi té and binding on the organization that inherits the rights
chire tiép nhan guyén va nghia vu cta td chirc do, triv and obligations of that organization, unless otherwise
trwong hop cac bén cé thoa thuan khac. agreed by the parties.
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Viethnamese Law on Commercial Arbitration

Article 30. The Statement of Claim and enclosed
documents

Piéu 30. Pon khéi kién va cac tai liéu kém theo

3. Kém theo don khai kién, phai cé théa thuan trong tai, 3. Enclosed with the Statement of Claim shall be the
ban chinh hodc ban sao cac tai liéu cé lién quan. arbitration agreement and the originals or copies of relevant
documents.
- 2 .
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Pl
Piéu 68. Can cr huy phan quyét trong tai Article 68. Grounds for setting aside arbitral awards
1. [.] 1. [.]
2. Phan quyét trong tai bj hiy néu thudéc mét trong cac trudng hop sau 2. Anarbitral award shall be set aside in any of the following cases:
day:
a) There is no arbitration agreement or the arbitration agreement
a) Khéng c6 thod thuén trong tai hodc théa thuan trong tai vé hiéu; is invalid;
b) Thanh phan Hoi déng trong tai, thd tuc t6 tung trong tai khéng b) The composition of the Arbitral Tribunal or the arbitral
phu hgp vdi thoa thuan cla cac bén hodc trai vdi cac quy dinh cta procedure was not in accordance with the agreement of the
Ludt nay; parties or this Law;
c) Vu tranh chap khong thudc tham quyén clia Hoi dong trong tai; c) The dispute falls outside the Arbitral Tribunal’s jurisdiction; if
trwong hop phén quyét trong tai c6 ndi dung khéng thudc thaim an arbitral award contains content beyond the jurisdiction of the
quyén clia Hoi déng trong tai thi ndi dung dé bi huy; Arbitral Tribunal, such content shall be set aside;
d) Chirng c* do céc bén cung cdp ma Hoi déng trong tai cin c vao d) The evidence provided by the parties on which the arbitral
d6 dé ra phan quyét 1a gid mao; Trong tai vién nhan tién, tai san tribunal bases to issue the award is false; an arbitrator receives
hodc lgi ich vat chat khac clia mét bén tranh chdp lam anh huéng money, assets or other material benefits from a party, thus
dén tinh khach quan, cdng bang ctia phan quyét trong tai; affecting the impartiality and fairness of the arbitral award;
d) Phan quyét trong tai trdi v&i cac nguyén tic co' ban clia phap dd) The arbitral award contravenes fundamental principles of
luat Viét Nam. Vietnamese law.
A
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